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811372014 . RE: John McKelvey: Additional uismyReques.

LEY

Subject: RE: John McKelvey: Additional Discovery Requested
From: "Crail, Elizabeth F (LAW)" <elizabeth.crail@alaska.gov>

To: 'ROBERT JOHN' <rjohn@gci.net>

Fri, 04 Apr 2014 19:45:19 +0000

Robert -

Just so you know, I wasn’t ignoring you. I was trying to collect up all the nformation and confirm all the
answers before I responded, and people were slow in getting back with me. However, it looks like I have all
the answers at this point:

S

wa,

1. It looks like Judge Harbison has ordered the mformant information with the exception of his/her
name to be provided.

We are accordingly forwarding you the redacted crimmal history.
There are no training records and no contracts.

There was no formal agreement with the CI. He/she was contacted for a MICS III charge and agreed to
work. Due to successful work as a CI, we have decided not to proceed with the MICS 1II charges.

2. The plane did not have GPS running. It was a line of sight flight drected by Sgt. Moore. Therefore
there were also no flight plans or flight logs. The estimated height of the fiyover was about 600-1000
feet agl. They were flying a marked Alaska State Trooper Super Cub.

3. All the photos and video have been placed in Evidence, and, as far as [ can tell, discovered.
4. Ditto for the audio. ‘

5. There are no additional reports. The only other non-AST involved persons were the ATF agents and
Inv. Goetz. None of them wrote any report or supplement.

The GHNNEE <t.(f was a mistake. Not sure how it happened to get copied and marked for
McKelvey, but it is evidence for an entirely unrelated matter, nothing to do with the drug unit even. Please
destroy that. '

Otherwise, I show you should have the following digital evidence:
[ entry video 15.59.24 are the last digits.

3 audio files — 2 windows media and one dss file

One folder with 10 photos

One folder with 11 photos Exc. 400

One folder with photos IMG_1756-1983. |
EXﬂ\Bﬂ—A &g& lo‘e‘l 000524
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8/13/2014 . RE: John McKelvey, Additional DksmyReques.

W

That should be everything.

Elizabeth F. Crail

Assistant District Attorney
Department of Law, Criminal Division
Fairbanks, AK 99701

(907)451-5970

From: ROBERT JOHN [mailto:rjohn@gci.net]

Sent: Tuesday, March 18, 2014 12:33 PM e %
To: Crail, Elizabeth F (LAW)

Subject: John McKelvey: Additional Discovery Requested

Elizabeth, Iam herebyrequesting the following additional discoveryin this case: 1. The identity of the informant and any
deals, conftracts, and fraining records related to that informant; 2. GPS, altimeter, flight plans, flight plans, flightlogs, and
any other information about the fiyover of McKelvey's property and any other property on August 24, 2012; 3. Any
additional photos and videos taken by any person present during or otherwise inwlved with the execution of the search
warrantin this case; for example, the disc labeled UAF Entry Video says* 4. Any additional audio from any
of the person present during or otherwise inwolved with the execution of the search warrant in this case; and 5. Any
additional reports or other writings prepared by any person present during or otherwise involved in the execution of the
search warrantin this case. |would note that to date | have received nothing from Special Agent Bill Moore or Special
Agent Brent Price. This request expressly encompasses, but is notlimited to, them and any other federal, state, or
municipal agent. Robert

Exc. Yo|

EXNIBIT ) Rpdod)
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. Numper: AR1LLUD00

> - Exempt from VRA while sealed

Screen fro VRA when public
Search Warrant No. 4 FA SW.

TURNING TO THE SPECIFICS OF THIS CASE:

On 8/22/12 at approximately 1309 hours, | received a telephone call from informant AMB1-12-04. The
informant stated that they had personally been to the property of "Bill McKelvey” on Grange Hall Road. The
informant stated that they saw a marijuana grow on the property. The informant stated that the plants were
located in plastic five gallon buckets and were sitting in the sun. The informant also stated that McKelvey
had greenhouses on the property where he would move the plants to at night. The informant estimated that
there were 30 marijuana plants outside where the informant could see the plants. The informant also
speculated that there were more marijuana plants on the property iocated in other greenhouses and inside
some of the buildings. The informant further stated that while they were on the property they overheard a
conversation where McKelvey was attempting to purtase-a firearm. | know based on my training and
experience that one plant can yield approximately four ounces to one pound of harvested marijuana. Based
on my training and experience | know that 30 marijuana plants is a distribution quantity of manjuana.

This informant was used in one 'prior unrelated purchase of controlled substances and the informant in that
case was deemed credible. Information from the informant about dealers of controlled substance in the
Fairbanks Area has alsc been deemed to be credible by law enforcement independent of the informant.
The informant has numerous crimes of dishonestly which have been attached to the affidavit. The informant
is currently working in conjunction with law enforcement for consideration on pending charges.

| know John William McKeilvey lll through previous case involvement. In 2009, reference AST case 09
-21364, the Fairbanks Drug Unit served a warrant on McKelvey's property and found 76 marijuana plants in
various stages of growth on the same property described by AMB1-12-04 in 2012. The warrant in 2008 was
served in March. The plants were located in a shop on McKelvey's property. Also found during the service
of that warrant were numerous firearms. | know that McKelvey is a felon resulting out of previous cases.

A check in APSIN revealed that McKelvey lists a Grange Hall Road address as the fourth driveway on the
right hand side. The check in APSIN also revealed that McKelvey has an active $250 Fairbanks AST

~warrant for an outstanding FASAP PTR.

On 8/24/12 at approximately 1400 hours, | requested the assistance of AWT to fly me over McKelvey's
property on Grange Hall Road. While flying over the property | saw and photographed the property. There
were two greenhouses on the property. One greenhouse was partially see through. | could only discern that
there were what appeared to be plants potted inside five gallon buckets located inside the greenhouse. |
could also see a second greenhouse on the property as well as a portable car port which are also
commonly used for greenhouses. The information provided by the informant was consistent with what was
viewed from the fly over of the property. The door to the shop on the property was also open; however, | did
not see any individuals. Photos of the property have been attached to the affidavit.

| am requesting the courts permission to search the previously mentioned property for items relating to the

- possession, manufacture, and/or sale of controlled substances, particularly marjuana. ltems included in

attachment "A" Marjuana. Forensic examination and search of digital media to include but not limited to
electronic storage devices, cell phones, computers and all items listed in attachment "B" electronic
devices.

Exc. l_‘fo P

Page 4 of &

CR - 705wt (6/07) ‘Exmg n’ 8 l 5@ ( AS 12.35.010 - .120
AFFIDAVIT FOR SEARCH WARRANT Crim. R. 37
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Glossary. Focal Length: Digital Photography Review
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Glossary - FOLLOW US ON
Focal Length Conimbuted by 123di™"
g LATEST REVIEWS

Vincent Bockasert, 123dicom

The focal length of a tens & defined as the distance in mm from the optical center of the lens to the focal
polnt, which & located on the sensor or fim ¥ the subject (at finky) & “in focus®. The camera lens
projects part of Lhe scene onto the fim or sensar. The fleld of view (FOV) is detemmined by the angle of
view from the lens out to the scene and can be measured hotizontaly or veiticallye Lyrger sensars or fims
have wider FOVs and can capture more of the scene. The FOV associated with a focal length s usualy
based on the 35mm fim photography, given the popularity of ths format over ather formats.

Focal Length

~COm
© 2003 Vincent Bockaert  123di

In 35mm photography, kenses with a focal length of 50mm are called "nommal’ because they work without
reduction or magnification and create mages the way we ses the scene with our naked eyes (same
picture angle of 46°).

Wide angle lenses (short focal kength) capture more because they have a ‘wider picture angle, whie tele
lenses (long focal iengtn) have a narrower picture angle. Below are some Lypical focal kengths:

Typial focel lengths and thelr 35mm format designacions

< 20mm Super Wide Angle
29mm - 35mm Wide Angk
S0mm Nomal Lens
80mm - 3060mm Tele
> 300mm Super Teke

A change in focal iength afows you Lo come closer to the suhject or to move away from & and has
therefore an indirect effect on perspective. Some digital cameras suffer from barrel distortion at the wide
angk end and from pincushion distortion al the tele end of their zoom ranges.

35mm Equivalent Focal Length

Focal engths of digtal cameras with 2 sensor smater than the surface of a 35mm fim can be converted to
ther 35mm equwaient usng the focal iength multipler.

Optical Zoom (X times zoom) and Digital Zoom

Optical zoom = maximum focal length / minimum focal length

For instance, the optical zoom of a 28-280mm zo0m lens & 280mm/28mm or 10X, Ths means that the sze
of a subject projected on the fim or sensor surface wil be ten times brger at maximum teke (280mm) than
at maximum wide angle (28mm). Optica zoom should not be confused wih digtal zoom.

ey

| Contributed by 1z3d| l

This artle s wiitten by Vincent Bockaert,
author of The 123 of digital fmaging Interactive Leaming Suite
Cick here to visk 123dicom
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Nikan D810 First Impressions
Review
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8132014 What is focal length: definition, comparison, every question answered | Digital Camera World
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What is focal length: definition, comparison, every cjmstion answered

What is focal length: definition, comparison, every
question answered

Jjmeyer | Photography for Beginners | 07/09/2012 02:00am
0 Comments
123Next »

What is focal length, many new photographers ask? Focal length is just how long a lens is, right? There's more
to understanding focal length than just knowing the range of numbers. In this tutorial we'll answer some of the
common guestions photographers have about focal length, as well as compare the effects different lenses can
proc-~-
We use cookies on this website. By using this site, you agree that we may x

store and access cookies on your device. Find cut more and setyour

preferences here.
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8132014 What is focal length: definition, comparison, every question answered | Digital Camera World
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Contrary to common belief, focal length isn’t a measure of how long or short a lens is physically, but the distance in
millimetres from the optical centre ofa lens to the imaging sensor when the lens is focused at infinity.

Rather than being fazed by the physics, it’s easier to thmk of the way m which focal length affects mage size.

For a camera with a full frame sensor, for example, a standard lens (one that gives a similar perspective to the human
eye) is 50mm.

Lenses with focal lengths less than 50mm are referred to as wide-angles — simply because they have a wider angle of
view. Lenses with focal lengths greater than 50mm are known as telephotos, and these offer greater magnification
thanks to their much narrower angle of view.

http:/Avww.digitalcamer aworl d.com/2012/02/07 mhat-is-focal-leng th-definition- comparis on-every-question-answered/ fEx;H l‘B lT E an ao‘%‘é 214
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81372014 What is focal length: definition, comparison, every question answered | Digital Camera World
Angle of view? What’s that?

Essentially, the angle of view is the amount of a scene that a lens can take in, measured in degrees. For instance, a
fisheye lens may offer an extremely wide 180° angle of view, meaning that it can capture everything in front of it (and to
each side).A 200mm lens, on the other hand, will offer a much narrower angle of view of 12.3°. This allows you to fill
the frame with a considerably smaller amount of the scene that you’re trying to photograph.

You mentioned a ‘full frame’ sensor earlier. Why is that relevant?

Full-frame sensors get their name because, at 36x24mm, they have smilar dimensions to a frame of 35mm fitlm. This
means that they capture the full angle of view offered by a lens that’s been designed for a film or full-frame camera.

So a 75-300mm zoom lens mounted on a full-frame DSLﬂ'ﬁe thie Canon EOS 5D Mark II or Nikon D800 offers a
true focal length of 75-300mm.

However, the majority of cameras have sensors that are significantly smaller than full-frame.

Consequently, they’re exposed to a smaller area of the image projected by the lens, and it’s for this reason that they’re
known as ‘cropped’ sensors — although they’re not really cropping the image, they’re just capturing a smaller area of the
scene at the centre the lens.

Does this make a difference to how I take pictures?

Yes it does. Using the same lens at the same distance from the subject, a cropped sensor camera will capture a
narrower angle of view than a full-frame camera.

This can be a problem when photographing landscapes with a wide-angle lens, as you won’t be able to get as much of
the scene in the picture (at least, not without moving firther away and making everything smaller in the picture).

On the other hand, #t’s good news for wildlife photographers, with animals and birds appearmg larger n the frame
thanks to the mcreased effective focal length.

Exc. %07
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8M3/2014 What is focal length: definition, comparison, every question answered | Digital Camera World

What do you mean by the effective focal length?
You’ll see this term, or the more frequently used “35mm equivalent focal length’, listed m a lens’s specs.

It provides a standard measure by which different lens and camera combinations can be compared, and it’s calculated
by taking a lens’s focal length and multiplyng it by the crop factor of your camera’s sensor.

For instance, the micro four thirds sensor used n an Olympus PEN camera is around half the size of a full-frame sensor.
This means that a subject will appear twice as big in the frame when shot on a PEN.

To get the same magnification for a subject using a 35mm full-frame camera, you would need a lens with double the
focal length.

The APS-C sized sensors found m most SLRs are slightly bigger than micro four thirds, but they still capture a smaller
area than full-frame; Canon DSLRs have a crop factor of x1.6, while Nikon camera bodies are closer to x1.5.

So, a 75-300mm lens becomes a 120-480mm lens when it’s used on a camera like the Canon EOS 650D?

In terms of effective focal length, yes. But a 75-300mm lens is still a 75-300mm lens, whether it’s attached to a
cropped-sensor camera or a full-frame one.

The perspective is constant, as is the image magnification — all that changes is the angle of view. To get around this
problem, manufacturers also make a range of dedicated ‘digital only’ lenses.

What are digital lenses? EXC. L‘PO%

These are lenses that have been designed to work on cropped-sensor cameras. A crop factor still has to be applied to
arrive at therr effective focal length, but they’re smaller and (usually) wider than 35mm full-frame lenses.

hiip:/Awww.digital cameraworld.com/2012/09/07what-is-focal-leng th-definition- comparison-ever y-question-answered/ EXR(B ]T E- ‘%’L{UF 5 4/14
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8/13/2014 What is focal length: definition, comparison, every question answered | Digital Camera World
So a 10-20mm digital lens gives an effective focal length of around 16-35mm (10-20mm x 1.6 or 1.5, depending on the

camera model). Digital lenses are not compatible with full- frame bodies, as they can’t produce an image big enough to
fill the larger sensor.

PAGE 1: Focal length definition and common questions

PAGE 2: Understanding Focal Length: wideangle vs telephoto
PAGE 3: Focal length comparison cheat sheet
READ MORE
Di? Your lens markin med
44 essential digital camera tips and tri ' S

Marmal Focus: what you need to know to get sharp images

Posted on Friday, September 7th, 2012 at 2:00 amunder Photography for Beginners.
Tags: camera tips, Jenses, photography cheat sheet

123Next »
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OVERVIEW  FEATURES SPECIFICATIONS CUSTOMER REVIEWS  WHAT'S IN THE 80X

Type
Digltal, AFAE single-lens reflex camera with bult-in flash

Rocording Medis
CF Card Type | and I UDMA—commplant CF cards, via extemnal media (USB v.2.0 hard drive, via optional
Wiredess Fis Transmilter WFT-E5A)

Imege Format
223 x 14.9 mm (APS-C si28)

Compstible Lenses
Canon EF lenses inchuding B-S lenses (35mm-squivalent focal length s approx. 1.6x the lens focal length)

Lene Mount
Canon BF mount

Image Sensor BACK TO TOP ~

Type
High-sensltivity, high-resolution, large single-piats CMOS sensor

Pixals
Bfective pixels: Approx. 18.0 megapbels

Pixs) Unit
4.3 pm aguare

Total Pixals
Apprax. 18,0 megapbeis

Agpect Ratlo
3:2 (Horizontat Vertical)

Color Filtar System
RGE primery color Mfters

Low Pass Filter
Fxed position in front of the CMOS sensor

Dust Deletion Feature
(1) Autamatic Sensor Cleaning

Renoves dust adhering to the low -pass fMter.

Sell-cleaning exacutad automatically (Laking 2 sec.) when pow er is tumed on or off. Manua! execution 80
Dpossiia (taking 6 asc.).

Low-pasa fiter has a fluorine coating.

(2) Cust Delets Dala appended to the captured image

The coordinates of the dust adhering Lo the iow-pass Mler ara detected by a tesi shol and appended o
subsequem Images,

The dust coordinals data appended (o the imaga i used by the provided softw are 10 sutomatically arese the

Exc. LH 0

http:fishop.usa.canon.com/shop/en/catalog/cameras/ecs-cameras/eos- Td-body?utm_source=bing &utm mediume=c¢pcutm_term=Canont EOS+7D&utm_content.

EXNBIT R (g \of

~ 000534

177



Robert John

Law Office of Robert John

P.O. Box 73570

Fairbanks, Alaska 99707
907-456-6056/907-456-6057 (FAX)
Attorney for John William McKelvey III

IN THE SUPERIOR COURT OF THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT
STATE OF ALASKA, )
Pl ) slmierace
vs. ; AUG 15 2014
JOHN WILLIAM McKELVEY 111, ; Y Deputy
Defendant. i

Case No. 4FA-14-00040 CR

AFFIDAVIT OF JOHN WILLIAM McKELVEY, IIT

VRA Certification
1 certify that this document and its attachments do not contain (1) the name of a victim of a sexual offense listed in A.S.
12.61.140 or (2) a residence or business address or telephone number of a victim of or witness to any crime unless it is an address
used to identify the place of the crime or it is an address or telephone number in a transcript of a court proceeding and disclosure
of the information was ordered by the court.

STATE OF ALASKA

)
)
FOURTH JUDICIAL DISTRICT )

JOHN WILLIAM McKELVEY, III, being first duly sworn, deposes and states as

follows:

i I am the accused in this case.

Exc. _ﬁ/_ﬂ__

000535



2 I rent to own a secluded residence in the isolated outskirts of Fairbanks off
of Grange Hall Road. Throughout 201 i, I lived in that residence.

3. On that property, in the curtilage of my home, I keep a shop, multiple
vehicles, a carport, a hot tub, a motor home, and a few greenhouses. The one greenhouse
at issue in this case is in back of my home and is fully enclosed and opaque so one cannot
identify its contents unless one is standing right next to or in it.

4, Visitors who enter my property through its gravel driveway are greeted
from the left with signs reading: Private Property, KEEP OUT, and NO TRESPASSING.
The right side of the driveway reiterates the admonition: Private Property, KEEP OUT,
and NO TRESPASSING. If someone attempted to approach my home from either of the
two tree lines surrounding my property, he or she would inevitably run into one of the

many signs posted on the trees reading "POSTED PRIVATE PROPERTY. HUNTING,

-FISHING, TRAPPING, OR TRESPASSING FOR ANY PURPOSE IS STRICTLY

FORBIDDEN. VIOLATORS WILL BE PROSECUTED."

5. I enjoy my privacy and have always had an expectation of privacy that
planes will not be flying over my property for the purpose of observing my home and its
curtilage and would not be doing so using telephoto-lens cameras for observing and
taking photographs of my home and its curtilage. If someone were legally flying over my
property in a commercial or other private plane, he or she would obtain at most a

nondescript passing glance at my home and property.

Exc. _L_U_/)____

State v. McKelvey/Case No. 4FA-14-00040 CR
Affidavit of McKelvey/Page 2
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6. Prior to the afternoon Trooper Moore flew over my property, I had never
observed a plane fly directly over my property. On occasion, I have seen passenger
planes in the area, en route to or from Chena Hot Springs, but any such planes were
several times higher than the one I observed fly over my home toward the end of August
in 2012. At that time, from the doorway of my shop I looked up and observed a dark-
colored plane fly over my home. The plane was about one-hundred to two-hundred feet
above my tree line, so about three-hundred to four-hundred feet above my home. As I
looked up, I observed a face in the window of the plane peering back down at me and my
home. I believe Trooper Moore was in that plane.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this gﬁ! day of August, 2014.

is |
SUB“§.C.’.B,IJ§JE‘,D and SWORN TO before me this /) day of August, 2014.

S elH ey,
Lot

Sary Public in and for the State of Alaska
{y/commission expires: Ert7o fimen)

"gllﬁl-l o

Certificate of Service
I hereby certify that a true copy of
the above document was hand-delivered to:

oy

Elizabeth F. Crail
DistrictzAttorney's Office

this 12 "day of Angust, 2014.
Law objert John
By:

State v. McKelvey/Case No. 4FA-14-00040 CR
Affidavit of McKelvey/Page 3

Exc. _BLLS__
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Robert John

Law Office of Robert John

P.O. Box 73570

Fairbanks, Alaska 99707
907-456-6056/907-456-6057 (FAX)
Attorney for John William McKelvey I11

IN THE SUPERIOR COURT OF THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT
STATE OF ALASKA ) |
Plaintiff, ; FALED ins tho Tt Ceurls
) State of Ataska. Fourth Distric:
vs : SEP 26 201
JOHN WILLIAM McKELVEY III, ; By Deptty
Defendant. g

Case No. 4FA-14-00040 CR

REPLY TO STATE’S OPPOSITION TO MOTION TO SUPPRESS EVIDENCE
' OBTAINED THROUGH ILLEGAL AERIAL SEARCH
OF MR. McKELVEY'S HOME AND CURTILAGE

VRA Certification
[ certify that this document and its attachments do not contain (1) the name of a victim of a sexual offense listed in A.S.
12.61.140 or (2) a residence or business address or telephone number of a victim of or witness to any crime unless it is an
address used to identify the place of the crime or it is an address or telephone number in a transcript of a court proceeding
and disclosure of the information was ordered by the court.

INTRODUCTION
Mr. McKelvey’s greenhouse is within the curtilage of his home and as such the
open-fields doctrine is not applicable to his case. Justice O’Connor’s decision applying
the Katz test of privacy to aerial surveillance performed below 1000 feet is the narrowest
decided opinion in Florida v. Riley and as such represents the holding of the case. Kyllo

v. United States is relevant in this case because the inside of the home and the curtilage

Exc. qu
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are both entitled to equal constitutional protection under the Fourth Am.endment and
Article I §§ 14 and 22 of the Alaska Constitution. Article I § 22 of the Alaska
Constitution entitles Alaskans to a greater standard of privacy than the United States
Constitution and was adopted, in part, to prevent the law enforcement from utilizing
advances in technology to infringe upon personal privacy.

DISCUSSION

1. Mr. McKelvey’s Greenhouse Is Within The Curtilage Of His Home.

The Fourth Amendment’s protections extend to the curtilage of a home, “the area
around the home to which the activity of home life extends.”’ The central component in
ascertaining an area to be "curtilage" is that the area “harbors the intimate activity
associated with the sanctity or a man’s home and the privacies of life.” > In determining
whetﬁer an area is within the curtilage, the Supreme Court has outlined four factors to
consider: “the proximity of the area claimed to be curtilage to the home, whether the area
is included within an enclosure surrounding the home, the nature of the uses to which the
area 1s put, and the steps taken by the resident to protect the area from observation by
people passing by.” The open-fields exception applies only to areas that are not within

the curtilage.

' Oliver v. United States, 466 U.S. 170, 182 n.12, 104 S.Ct. 1735, 1743 n.12, 80 L.Ed.2d
14 (1984) (quotation and citation omitted).

? United States v. Dunn, 480 U.S. 294, 300, 107 S.Ct 1134, 1139, 94 L.Ed.2d 326 (1987)
(quotation and citations omitted).

*Id, 480 U.S. at 301.

* Id. at 300.
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Mr. McKelvey’s greenhouse is unmistakably within the area associated with the
sanctity of his home and private life and as such is within the curtilage of his home. Mr.
McKelvey’s greenhouse is approximately 10-15 feet behind his cabin in a patch of grass
between the cabin and the driveway leading to his shop.” The greenhouse is in an area of
Mr. McKelvey's property that is enclosed by a natural fence of tall trees; indeed, absent
an airplane, it would be impossible to see Mr. McKelvey’s greenhouse. There are no
physical barriers between the greenhouse and the cabin that would indicate the
greenhouse is a distinct portion of the property. The greenhouse is used for private
activities as an extension from the cabin. In fact, the greenhouse is more akin to a spare
bedroom than a separate building. The greenhouse is directly behind Mr. McKelvey’s
home, in an area of the property that a passerby would not see into without using an
airplane. Even those who make it past the multitude of no trespassing signs in the
driveway would not be able to see the greenhouse absent a clear departure from the path
to the front door.

Mr. McKelQey’s greenhouse is undeniably in the curtilage of his home as is the
entire space that is enciosed by the natural tree line. Since the greenhouse, shop, and
other structures visible in the pictures of Mr. McKelvey’s home are all in the curtilage,
the full weight of the protections of the Fourth Amendment and Article I §§ 14 and 22 are
applicable to the warrantless aerial search of Mr. McKelvey’s home, greenhouse, and

curtilage.

> See Exhibit C. Exhibits A through F were attached to Mr. McKelvey's memorandum in
support of this motion. Additional Exhibits G, H, and I are attached hereto.
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S The Plurality Opinion In Florida v. Riley Is Not The Law Of The Land.

The assertion of the State that the plurality opinion in Florida v. Riley® is “the law
of the land” is inconsistent with the Supreme Court’s instruction in determining the
holding of a fragmented court. In Marks v. United States the Court instructed, “when a
fragmented court decides a case and no single rationale explaining the result enjoys the
assent of five Justices, the holding of the court may be viewed as that position taken by
those Members who concurred in the judgments on the narrowest grounds.”’ In Florida
v. Riley Justice O’Connor’s concurrence is the most consistent with California v. Ciraolo
and as a result is the narrowest basis of decision and thus the holding.

The Ciraolo Court utilized the Katz test to determine whether the citizen’s
expectation of privacy had been violated.® In applying the second prong of the Katz test
the Court determined:

In an age where private and commercial flight in the public airways is

routine, it is unreasonable for respondent to expect that his marijuana plants

were constitutionally protected from being observed with the naked eye

from an altitude of 1,000 feet. The Fourth Amendment simply does not

require the police traveling in the public airways at this altitude to obtain a

warrant in order to observe what is visible to the naked eye.’

The Plurality in Riley based its decision on the fact that as the helicopter was flying at a

legal altitude “any member of the public could legally have been flying over Riley’s

8 Florida v. Riley, 488 U.S. 445, 109 S.Ct. 693, 102 L. Ed. 2d 835 (1989).

7 Marks v. United States, 430 U.S. 188, 193, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977)
(quotation and citation omitted).

¥ See California v. Ciraolo, 476 U.S. 207, 211, 106 S.Ct. 1809, 1811, 90 L. Ed. 2d 210,

215 (1986).
?Id, 476 U.S. at 215 (emphasis added).
State v. McKelvey/Case No. 4FA-14-00040 CR EXC. &\ ’{
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property.” ' Justice O’Connor, in contrast, did not place the reach of Fourth
Amendment’s protections within the Federal Aviation Administration’s safety standards.
Consistent with Ciraolo and Katz Justice O’Connor’s analysis asked “whether the
helicopter was in the public airways at an altitude which members of the public travel

»!1 was not reasonable.

with sufficient regularity that Riley’s expectation of privacy

The Ciraolo Court did not ignore the Katz test; nor did the Ciraolo Court base its
decision on the fact that members of the public could legally fly over an area. The
Ciraolo Court determined that since air traffic from the altitude of 1,000 feet and higher
is routine, it is unreasonable to “require law enforcement officers to shield their eyes”
when flying at an altitude of 1,000 feet. In Riley, Justice O’Connor’s decision is the
‘dccision on the narrowest grounds as it is the only opinion that upholds the judgment of
the Court and applies the same analysis as Ciraolo via Katz. As such, O’Connor’s
decision is the proper holding of Florida v. Riley for the purposes of the Fourth
Amendment analysis required in i\dr. McKelvey’s case.

Justice O’Connor’s analysis required a determination as to the frequency of
overhead travel. If a person is in an area where “the public rarely, if ever, travels
overhead at such altitudes, the observation cannot be said to be from a vantage point
generally used by the public and [the defendant] cannot be said to have knowingly

exposed his greenhouse to public view.”"?

' Riley, 488 U.S. at 451.
"' 1d. at 454 (O’Connor, J., concurring in the judgment).
2 Id. at 455 (brackets added) (quotation and citation omitted).
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Mr. McKelvey’s home is not near any high-traffic airports; his home is in the
isolated outskirts of Fairbanks. Mr. McKelvey maintains that while there is some air-
traffic in the area around his home, any such air traffic does not fly at an altitude as low
as Trooper Moore’s police airplane flew; nor has an airplane ever flown directly over his
home. While the State does note that air travel is commonplace in Alaska, that does not
imply that air travel at the altitude of 300 feet to 1000 feet is commonplace. As such, Mr.
McKelvey’s expectation that he and his home are not subject to warrantless targeted
aerial police surveillance from an altitude vantage point of less than 1,000 feet is an
expectation that society should recognize as reasonable.

3. Kyilo’s Holding As It Applies To The Home Applies To This Case Since
Mr. McKelvey’s Greenhouse Is Within The Curtilage Of His Home.

The State maintains that Kyllo’ is not relevant to Mr. McKelvey’s case and that
the camera lens which heightened Trooper Moore’s sight to approximately nine times
what he 'Would have seen with his naked eye qualifies as naked-eye observations. The
facts of Kyllo uncontestably related to images of the inside of a home. However, the
curtilage is “part of the home itself for Fourth Amendment purposes.”'* As such, it is
irrelevant whether police obtain information from inside of the home or inside of the
curtilage. The force of the Fourth Amendment is at its greatest in either case.

Trooper Moore used sense-enhancing technology to peer inside of Mr.

McKelvey’s greenhouse, which was inside of Mr. McKelvey’s curtilage. Using the

1 Kyllo v. United States, 533 U.S. 27, 121 S.Ct. 2038, 150 L.Ed. 2d 94 (2001).
" Florida v. Jardines__U.S.___, 133 S.Ct. 1409, 1414, 185 L.Ed.2d 495 (2013) (citing
Oliver v. United States, 466 U.S. at 180).

State v. McKelvey/Case No. 4FA-14-00040 CR Exc. 9
Reply to Opposition to Motion to Suppress/Page 6 Y —

000459



sense-enhancing technology, Trooper Moore was able to identify what he believed to be
“plants potted in five gallon buckets.”"®

The technology used by Trooper Moore was not simply a camera with a sense-
enhancing lens. Trooper Moore combined the sense-enhancing device with an airplane.
It is the combination of the on-demand airplane and the sense-enhancing lens that is
prohibited within Ky/lo, as the combination is not in general public use. This conclusion
is further supported by the explicit instruction of the Supreme Court that when aerially

observing a home, such observation must be performed with the naked eye.'®

4. Where The Privilege And Protection Of The Fourth Amendment End,
The Privilege And Protection Of Article I §§14 And 22 Continue.

Early in this State’s history the Alaska Supreme Court declared: “To look only to
the United States Supreme Court for constitutional guidance would be an abdication by
this court of its constitutional responsibilities.”’ As Justice Connor noted in Baker v.
Fairbanks, Alaska Courts are “under a duty, to develop additional constitutional rights
and privileges under our Alaska Constitution if we find such fundamental rights and
518

privileges to be within the intention and spirit of our local constitutional language....

The Breese Court further noted that while some of the terms in the Alaska Constitution

'3 Exhibit B.

' Cf. Dow Chemical Co. v. United States, 476 U.S. 227, 106 S.Ct. 1819, 90 L.Ed. 2d 226
(1986) (upholding aerial surveillance with a technologically-advanced camera where that
surveillance was of a 2000-acre outdoor manufacturing plant); id., 476 U.S. at 237 n 4,
106 S.Ct. at 1826 n.4 ("We find it important to note that this is nof an area immediately
adjacent to a private home, where the protections of privacy are most heightened.")
(italics in Dow).

17 Roberts v. State, 458 P.2d 340, 342 (Alaska 1969).

'8 Baker v. City of Fairbanks, 471 P.2d 386, 401-02 (Alaska 1970).
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parallel those of the United States Constitution, “we have repeatedly held that this court
is not obliged to interpret our constitution in the same manner as the Supreme Court of
the United States has construed parallel provision of the United States Constitution.”"’

Alaska’s right to privacy may be “one of the most well-known indicators of

Alaska’s judicial independence.”*’

Those who proposed and advocated for Article I § 22
saw the amendment, as a way to ensure “that we have a possible defense to invasion of
privacy.”*' Article I § 22 advocates’ anticipated that “we are moving into an electronic
age and this will give a measure of protection and would prevent excesses in this field.”*?
Article I § 22 was proposed, passed, and adopted by the citizens of Alaska with the future
interest of Alaskans in mind. The amendment served as a pre-emptive check on the
looming threat advances in technology pose to Alaskans' sense of privacy.

On a continuum of the level of privacy, a state constitution such as Alaska's which
ensures to citizens a greater level of privacy than that granted through the United States
Constitution is at one end. At the other end is California’s Article I § 24, which explicitly

forbids a greater level of privacy than that allotted by the United States Constitution.”?

' Breese v. Smith, 501 P.2d 159, 167 (Alaska 1972).

20 Ronald L. Nelson, Welcome to the “Last Frontier,” Professor Gardener: Alaska’s
Independent Approach to State Constitutional Interpretation, 12 Alaska L.Rev. 1, 17
(1995).

2! Exhibit G (Alaska House Judiciary Committee: Minutes of The Meeting, May 30,
1972) at 1.

21d

2 See California Constitution, Article I § 24 ("In criminal cases the rights of a defendant
to ... be free from unreasonable searches and seizures, to privacy... shall be construed by
the courts of the State in a manner consistent with the Constitution of the United States.
This Constitution shall not be construed by the courts to afford greater rights to criminal

State v. McKelvey/Case No. 4FA-14-00040 CR LF 'G)/\
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Similarly, Article I § 12 of the Florida Constitution, the section relating to search and
seizure, includes a provision construing those rights in conformity with the United States
Supreme Court's interpretation of the Fourth Amendment.*

Alaska’s Constitutional standard of privacy would be unconstitutional under
California and Florida law. Given the fundamental difference between the levels of
privacy promised within Alaska’s Constitution versus Florida's and California’s
Constitutions, it is neither reasonable nor logical to rely upon those States for guidance in
the matter of warrantless aerial police surveillance. In contrast, the decisions rendered in
State v. Bryant® and State v. Davis®® are on point with Article 1 § 22’s prémise that
Alaskans' right to privacy shall not be infringed.

When determining whether a right to privacy is reasonable, this Court must
perform a value judgment asking “whether if a particular form of surveillance practiced
by the police is permitted to go unregulated by constitutional restraints, the amount of
privacy and freedoms remaining to citizens would be diminished to a compass

»27 This court must consider the

inconsistent with the aims of a free and open society.
implications a decision upholding warrantless police aerial surveillance would have on

the expectation of privacy enjoyed by all citizens of this State. A State whose citizens

defendants than those afforded by the Constitution of the United States . . .") (ellipses and
emphasis added).

2 See Florida Constitution, Article I § 12 ("This right shall be construed in conformity
with the 4th Amendment of the United States Constitution, as interpreted by the United
States Supreme Court.").

25 State v. Bryant, 950 A.2d 467, 470 (Vermont 2008).

2 State v. Davis, 321 P.3d 955, 961 (N.M. App. 2014), cert. granted, 324 P.3d 376 (N.M.
2014).

27 Cowles v. State, 23 P.3d 1168, 1170 (Alaska 2001).
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did a little more than forty years ago come together to voice their spirit and intent: “The
right of the people to privacy is recognized and shall not be infringed.”**

The State attempts to rely on modern-day advances in technology, such as Google
Earth, to justify the aerial invasion over Mr. McKelvey’s home. However, the
infringement of privacy threatened by advances in technology is the precise evil that
those who proposed Article I § 22 foresaw and sought to prevent. In any event, Google
Earth provides images that are collected over a period of time ranging from
approximately one to three years old; the pictures are not in real time.”” Had the State
relied on a Google Earth image of Mr. McKelvey’s home to obtain a warrant, it is
unlikely such stale information could have supported probable cause. In fact, the Google
Earth image provided by the State captures Mr. McKelvey’s expectation of privacy; the
view of his home from the air is nothing more than a fleeting and indiscriminating glance.

In essence, under Article I, §14 and 22 of the Alaska Constitution, the Court
should adopt the reasoning of the four dissenting Justices in Ciraolo. As Professor
LaFave explains:

[TThe most sensible way to apply the Katz justified-expectation-of-privacy

test is to characterize police surveillance as a search unless it occurs from a

"public vantage point" and uncovers what the person has not protected from

scrutiny by the "curious passerby." Under that approach, the Ciraolo case

should have come out the other way. The fact that the aircraft was in

"public navigable airspace"” does show that the surveillance occurred from a

"public vantage point," but that is all. As the four Ciraolo dissenters
correctly observed:

?® Exhibit H (Official Primary Election Ballot, August 22, 1972) at Ballot 3.

?® See Exhibit I (Understanding Google Earth Imagery) (https:/support.google.com
/earth/answer/176147?hl=en).
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the actual risk to privacy from commercial or pleasure aircraft
is virtually nonexistent. Travelers on commercial flights, as
well as private planes used for business or personal reasons,
normally obtain at most a fleeting, anonymous, and
nondiscriminating glimpse of the landscape and buildings
over which they pass. The risk that a passenger on such a
plane might observe private activities and might connect
those activities with particular people, is simply too trivial to
protect against. ***

***The only possible basis for this holding is a judgment that
the risk to privacy posed by the remote possibility that a
private airplane passenger will notice outdoor activities is
equivalent to the risk of official aerial surveillance. But the
Court fails to acknowledge the qualitative difference between
police surveillance and other uses made of the air space.
Members of the public use the air space for travel, business,
or pleasure, not for the purpose of observing activities taking
place within residential yards.*®

In other words, the majority opinion in Ciraolo is a manifestation of what the Alaska
Court of Appeals has referred to as the United States Supreme "Court's surreal and

Orwellian view of personal security in contemporary America,"*'

while the dissenting
Justices in Ciraolo embody the ordered liberty of The Last Frontier -- the Alaskan spirit
and mindset manifested in Article I, §§14 and 22 of the Alaska Constitution.

In sum, Alaskans' spirit of freedom and independence is embedded in Article I

§§14 and 22 of our Constitution which envisions this Court as the guardian upholding its

explicit promises of privacy. However well intentioned Trooper Moore might have been

e Wayne R. LaFave Search and Seizure, §2.3(g) at 799-800 (5th ed. 2012) (footnote
omitted, brackets added); see Catherine Hancock, Justice Powell's Garden: The Ciraolo
Dissent And Fourth Amendment Protection For Curtilage-Home Privacy, 44 San Diego
L.Rev. 551 (2007).

' Joseph v. State, 145 P3d 595, 604 (Alaska App. 2006) (quotation and citation
omitted).
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in his actions, the warrantless aerial police surveillance performed by law enforcement in
this case is at fundamental odds with the spirit, promises, and protections of Alaska’s
Constitution as set forth in Article I §§ 14 and 22 and enforced by the judicial branch.
The erosion of fundamental rights which has occurred in Mr. McKelvey’s case cannot be
condoned; this Court must suppress all evidence obtained from and as a result of the
warrantless aerial search of Mr. McKelvey’s home.

CONCLUSION

The warrantless aerial police surveillance of Mr. McKelvey's home and curtilage
was performed in violation of the Fourth Amendment to the United States Constitution
and Article 1 §§ 14 and 22 of the Alaska Constitution. The resulting evidence was thus
illegally obtained and must be suppressed. Mr. McKelvey respectfully prays that the
Court so order.

RESPECTFULLY SUBMITTED this g)ﬁ day of September, 2014.

LAW OFFIC RT JOHN

Robert John
Alaska Bar No. 8911069
Attorney for John McKelvey

Certificate of Service
I hereby certify that a true copy of
the above document was hand-delivered to:

Elizabeth F. Crail
Dist 3 ﬁAttomey s Ofﬁce
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No-fault
Insur.

90-day
ySession

Individuals
right to
privacy

HOUSE JUDICIARY COMMITTEE
MINUTES OF THE MEETING
Tuesday, May 30, 1972

Chairman Moran called the meeting to order at 2:55 p.m.
in the Masonic Temple. Present were: Flynn, Rose, Barber,
Hillstrand, Banfield, and Randolph.

SCR - 20. Study of no~-fault insurance. Moran noted that
there is a great deal of interest in no-fault insurance

and the House passed HB-464. We do not know i1f the Senate
will act on this so, the Chairman has asked Art Peterson

to prepare a CS to reflect the concept of continuing study.
Randolph moved and asked unanimous consent to sign out the
CS:for SCR-20. Hillstrand objected. He noted that we had
passed HB-464 and now to sign a resolution for a study would
be ridiculous. He also felt this would allow the Senate to
kill the bill. Randolph felt that if the bill became law
this resolution could be ignored, but if the bill failed
this would give some indication that we wanted the Legis-
lative Council to spend some time on this problem. Hill-
strand did not feel it was an advantage to move from a
position of strength to one of weakness. 5CR-20 was signed
out with individual recommendations.

SJR+-73 - 90~day sessions. Rose moved to tabde this measure.
Banfield, Barber, Rose and Flynn voted to table. Hillstrand
moved that the measure be removed from the table and placed
for action. Rose did not think this was a proper motion
procedurally. Randolph moved to rescind our action in
tabling. The motion failed with Barber, Banfield, Flynn,
and Rose against the motion.

Randolph moved to adjourn. Randolph and HIllstrand voted
to adjourn. Motion failed.

SJR-68am - Individual's right to privacy. Rose moves that

we report this out with a "Do Pass” recommendation. Banfield
objects. Rose stated that this makes sure that we may have a
possible defense to invasion of privacy. We are moving into
an electronic age and this will give a measure of protection
and would prevent excesses in this field. Art explained
about the right of privacy. It seems personally advisable

to add this to the constitution if you are concerned about
vagueness. This is more specific than other general laws
which are statements of principles. He gave: an example of
the 27th amendment. There have been instances where women
were not accorded due process on the basis of sex distinction
and where something like the 27th amendment would have been
helpful. Moran wondered about the phrasé "shall not be vio-
lated". What really is the right to privacy? This needs to
be defined. Barber moved to delete that phrase. Art checked
other laws as to how they were written. Moran then suggested
that we stop after "recognized" and say it "shall be imple-
mented by the Legislature". Banfield read from lines 13-15,
Moran didn't think this should be in the constitution. Art

said that Moran's amendment would cover the guestion by Banfie

5.7/30

SCR 20
HB 464

SJR 73

SJR 68
am
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Moran said that he would like to see the people have the
right to privacy but wonld like it phrased like other sec-
tions of the constitution. Banfield moved to delete the
second sentence. There was no objection. Art said we could
say “shall implement this section” or "shall provide for the
implementation of this section" and leave out the details.
This would be stating principles generally without the detail
which allows for easier administration. Barber felt that we
were leaving out the penalty section. Moran said this would
be covered in the "implementation”. Rose agreed that leaving
the entire first sentence with the broad general language of
the second sentence providing for legislative implementation
would be entirely adequate., It was decided to change "violat
to "infringe". A CS will be prepared by Art.

Meeting adjourned at 3:35 p.m.
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OCFFICIAL PRH\&RY ELECTION BALLOT ,llgust 22, 1972

® Mark only by use of cross marks, "X" marks, checks, or plus signs. Place marks at the left of the names of the candidates for whom you desire to vete.
®  Mark must be inside or touching the square so a3 to indicate the intent of the voter. Erasures and sorrections will invalidate only that part of the

l// ballot in which they appear.

® Do not vote for more than the indicated number of names for each office.

® |f you spoil or mar your ballot, you may return it to the election judge and receive another ballot. Your spoiled ballot will be destroyed in your presence.

United States Senator
{(Vote for one)

[ ] stevEns, TED Republican

Demoérat

[ ] cuEss, ceNE

United Stcﬂ'es Represenfuhve e

('V ote for one)

[ ] stevens, RED -
[ ] voune, DOon ™~ T e .
[ ] BecICH, NICK: Democrat

Stafe Representnhve
¢ .. (Vote for two)

[] BoARDMAN, BILL Republican
[ ] FREEMAN, ORAL E. Democrat
[ ] carpINER, TERRY Democrat
[ ] MOORE, PATRICIA (Pat) Republican
[] viema, carc k. Democrat
[ ] werrTAkER, RICHARD Democrat -
[ anpErsoN;‘GEO. W. - Democrat

Consﬂl’uﬂonal Amendmenf
o y S it : “-:Ba "01'5

S Bu"o‘l‘ 1

. As Proposed By
House Joint Resolution No. 128

Title: RESIDENCY REQUIREMENT FOR VOTINC
Proposition: Shall section 1, article V of the Alaska Constitution
be amended (underlined porﬁons to be added; bracketed and
capltalized portions to be stricken) to read in part as follows:
QUALIFIED VOTERS. Every citizen. . , at Ieast cighteen years
of age, who meets registration residency requirewents . . .
prescribed by law, and who Is qualified to vote under this
article, may vote in any state or local election. A voter shall
have bcen immediately preceding the election, a thirty day
[FOR ONE YEAR A RESIDENT OF ALASKA AND FOR
THIRTY DAYS Al resident of the clection district in which

he secks to vote, . . .
[[] AGAINST

OFoR

Ballot 2

As Proposed By
House Joint Resolution No. 102
Title: PROHIBITION OF SEXUAL DISCRIMINATION

Proposition: Shall sectton 3, article I of the Alaska Constitution
be amended by adding a mew word (underlined word to be
added) to read as follows:
CIVIL RIGHTS. No person i3 to be denied the enjoyment of
any civil or political right because of race, color, creed, sex, or

national origin. The leglslature ghall implement this gection.

e Repubiicaﬁ

% Ballot3

. As Pmposed By
Senate Joint Resolution No. 68 .
Title: . RIGHT:OF :PRIVACY. __

Proposltion' Shau article I of the Alaska Constitution be smend— '

ed by adding a new section to read:
RIGHT OF PRIVACY. The right of the people to privacy is
.recognized and shall not be in:rlnged. The, leglslature shall
tmplement this sectlon. =

I:] FOR O AGAINST
Ballot 4

As Proposed By
Senate Joint Resolution No. 52
Title: ' BOROUGH ASSEMBLIES

Proposition: Shall section 4, article X of the Alaska Constitution
be amended by striking the last two sentences of the present
sccggn (bracketed, capitalized sentences to be strid:en) which
rea

ASSEMBLY. The governing body of the organized borough

shall be the assembly, and its composition shall he established =

by law or charter. [EACH CITY OF THE FIRST CLASS, AND --

" EACH CITY OF ANY OTHER CLASS DESIGNATED BY

LAW, SHALL BE REPRESENTED ON THE ASSEMBLY BY °
ONE OR MORE MEMBERS OF ITS COUNCIL. THE OTHER ..
MEMBERS OF THE ASSEMBLY SHALI. BE ELECTED
E‘ROMSI;ND BY THE QUAI.IFIE‘;D VOTERS OU'I‘SIDE SUCH

[JFOR ~ []AGAINST
Ballot 5

As Proposed By
Senate Joint Resolution No. 10

Title: LIMITED ENTRY FISHERIES °

Proposition: Shall section 15, article VIII of the Alaskan Const-
tution be amended by adding a sentence tb the present section
(underlined sentence to be added) which would read as follows:
NO EXCLUSIVE RIGHT OF FISHERY. No exclusive right or
special privilege of fishery shall be created or aunthorized io
the natural waters of the State. This section does not restrict

the power of the State to limit entry Into any fishery for pur-
poses of resource counservation, to prevent economic distress
among fishermen and those dependent upon them for a lveli-
hood and to promote the efficicnt development of aquaculture
mn the State.

[] FOR

[] AGAINST

[] FOR
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Google
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Understanding Google Earth imagery

When is imagery collected?

Google Earth acquires the best imagery available, most of which is approximately one to three
years old. The information in Google Earth is collected over time and is not in 'real time'. For
example, it's not possible to see live changes in images.

To get the latest imagery updates, check out Follow Your World 1.

High vs. low resolution imagery

Google Earth is constantly working on gathering the highest resolution imagery possible.
However, there are certain areas for which we don't currently provide high-resolution data. We're
also aware that the imagery for some areas may contain cloud coverage or discoloration, so
might appear blurry even at high resolution.

You can report this imagery to us at our database report page [2 .
Improving imagery |

To learn more about how you can provide data please visit our Map Content Partners Help Center
2.

The Map Content Partners Help Center contains information for organizations that contribute
authoritative mapping data to Google, including 3D models, aenal imagery, public transit routes
and schedules, terrain and many types of vector data.

Learn more about Google Earth's Legal and privacy policies 2.

Policy

Use of images Exc. _Lté‘j_

Blur or update a Street View image

Imagery sources EXNBIT T chl [ﬂ(: ‘ 000469
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